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Civil Disobedience and
Nuclear Protest

Tiis piscussion of civil disobedience was prepared for a conference on
that subject organized by the Social Democratic Party of Germany in Bonn.
The idea is a new one for most German audiences. They know that civil dis-
obedience has been much canvassed in what they call the Anglo-American
tradition; accordingly, I was asked to describe the shape the discussion has
taken in Britain and the United States. Actually the history of the idea has
been somewhat different in those two countries. The United States suf-
fered a long series of political divisions that made the dilemmas of legality
particularly acute. Slavery was the first issue to produce a philosophical lit-
erature, a national debate. Before the American Civil War, Congress en-
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fragettes and the early days of the labor movement. But these did not pro-
vide any sustained national debate about the principles of civil disobedi-
ence; in any case, debates about principle are less common in Britain, less
compatible with the temper of British life and politics. Just now, however,
Britain, along with the rest of Western Europe and the United States as
well, has a new occasion of civil disobedience in the vexed and frightening
question whether American nuclear weapons should be deployed in Eu-
rope.

Much of the philosophical literature 1 just mentioned seems on the sur-
face excessively terminological. Political philosophers have devoted a great
deal of attention to the definition of civil disobedience, to the question of
how it is different from other kinds of politically motivated criminal activ-
ity. These exercises are terminological only on the surface, however. They
aim to discover differences in the moral quality of different kinds of acts in
different kinds of situations. Distinctions are of the essence here; we will
lose sight of them in the heat of practical decision and judgment unless they
are etched in the theory through which we see the political world.

Civil disobedience, whatever further distinctions we might want to make
within that general category, is very different from ordinary criminal activ-
ity motivated by selfishness or anger or cruelty or madness. It is also differ-
ent—this is more easily overlooked—from the civil war that breaks out
within a territory when one group challenges the legitimacy of the govern-
ment or of the dimensions of the political community. Civil disobedience

G ef
acted the Fugitive Slave Act, which made it a crime for Northerners to help { %
escaped slaves avoid the slavecatchers; many people violated that law be-
cause their consciences would not permit them to obey it. Religious sects

generated a second and rather different crisis of compliance. Jehovah's

involves those who do not _challenge authority in so fundamental a way. ¢ o
They do not think of themselves—and they do not ask others to think of&;,m_,(_f"f_‘
them—as seeking any basic rupture or constitutional reorganization. They#om. ox
accept the fundamental legitimacy of both government and community; Aty

Witnesses, for example, are forbidden by their faith to salute a flag, and the
laws of many states required schoolchildren to begin each day by saluting the
American flag. The refusal of the Witnesses to obey this law provoked some
of the most important Supreme Court decisions in our constitutional his-
tory, but their acts were first seen, and judged, as acts of civil disobedience.

Europeans are certainly familiar with the more recent occasions of dis-
obedience in the United States. Martin Luther King, Jr., is honored
throughout the world. He led a campaign of disobedience against the Jim
Crow laws that perpetuated, against his race, the badges of slavery a cen-
tury after the Civil War had been won. This civil rights movement flowed
into and merged with a great river of protest against the American involve-
mient in Vietnam. The war provoked some of the most violent chapters of
civil disobedience in American history and much of the most interesting
philosophical literature on that subject.

The English history of civil disobedience in recent times is slimmer. One
thinks of Bertrand Russell in jail for pacifism and, behind that, of the suf-
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‘they act to acquit rather than to challenge their duty as citizens..

if we think of civil disobedience in that general way, abstracting from the
further distinctions 1 am about to make, we can say something now we
could not have said three decades ago: that Americans accept that civil dis-
obedience has a legitimate if informal place in the political culture of their
gomrﬁTmity. Few Americans now either deplore or regret the civil rights
and atiwar movements of the 1960s. People in the center as well as on the
left of politics give the most famous occasions of civil disobedience a good
press, at least in retrospect. They concede that these acts did engage the
collective moral sense of the community. Civil disobedience is no longer a -
frightening idea in the United States.

WHAT KIND of theory of civil disobedience do we want? If we want it to be '
robust rather than empty, we must avoid a tempting shortcut. Civil disobe-
dience is a feature of our political experience, not because some people are
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} virtuous and other wicked, or because some have a monopoly of wisdom
and others of ignorance. But hecause we disagree, sometimes profoundly, in

th_,emy_’vgy__m_dgppg,dgm_p eople with gwllvely sense_of F justice will disagree,

about very serious issues of pohtlcal morality and strategy. So a theory of

ivil disobedience is useless if it declares only that people are right to dis-

bey laws or decisions that are wicked or stupid, that the rightness of the

isobedience flows directly from the wrongness of the law. Almost.everyone

e é will agree that if a particular decision is very wicked, people should disobey

oK it. But this agreement will be worthless it particiilat, coticrete cases, be-

e (’cause peoplé” Will then disagr e'whether the law;is thiat wicked, or w1cked
t all.

o *f - We must accept a more difficult assignment. We must try to develop a

" theory of civil disobedience that can command agreement about what peo-

ple should actually do, even in the face of substantive disagreement about

the wisdom or justice of the law being disobeyed. But_that means that we

_ must be careful not to make the rightness of any decision about civil disobe-

(( dlen'éé"d'éf)e“a “on which3ide"is ight in_the underlying contro versy. We

" must ain,. tha.t._xs',,_tq,_make our J@gments turn on the kinds of convictions

' / each side has, rather than the soundness of these convnctlons ‘Wethight call

,a theory of that type a workmg theory of civil disobedience.
The key to our success lies in the following distinction. We must ask two
different questions and insist on their independence. The's this: What
s . the right thing for people to do given their. convictions, tifat is, the right
. thing for people who believe that a political decision is wrong or immoral in
Q)a ce%famRv;aL? The/é?:‘c;@s How should the government react if people
v do break-the law whetithat is, given their convictions, the rig &gg_tg_do,
. but the majority the government represents.still thinks the law is sound?
" These qu questions have the formal structure we need to produce a robust the-
~ ory, because people can, in principle, answer them the same way on any
““particular occasion even though they disagree about the merits of the un-
£ derlying political controversy. Those in the majority can ask themselves, in
the spirit of the first question, “What would he the right thing for us to-da.if
we.had their beliefs?”” Those in the minority can ask, in the spirit of the
second, “What would be the right thing for us to do if we had political
power and the majority’s beliefs?”” So we can at least hope to find rough
agreement about the best answers to these questions, even though we lack
, consensus abgut the, substantive moral and strategic convictions in play.
e F3 WA ¢ g !, i ’7
y (’ Py n.u'((r;:ﬁ\g, ,-tq‘-f IAZ Hw{‘
WHEN WE TAKE up the first question—about the right thing for people to do
who believe laws are wrong—everything depends on which general type of
civil disobedience we have in mind. I have so far been speaking as if the fa-
mous acts of civil disobedience I mentioned all had the same motives and
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circumstances. But they did not, and we must now notice the differences.
Someone who believes it would be deeply wrong to deny help to an escaped
slave who knocks at his door, and even worse to turn him over to the author- f
ities, thinks the Fugitive Slave Act requires him to behave in an lmmoralk) i
way. His personal integrity, his conscience, forbids him to obey. Soldiers
drafted to fight in a war they deem wicked are in the same position. I shall
call civil disobedience by people in that circumstance “integrity-based.”

Contrast the moral position of the blacks who broke the law in the civil
rights movement, who sat at forbidden lunch counters seeking the privilege
of eating greasy hamburgers next to people who hated them. It would miss
the point to say they were there in deference to conscience, that they broke h
the law because they could not, with integrity, do what the law requlred() "6
No one has a general moral duty to seek out and claim rights that he be-
lieves he has. They acted for a different reason: to.oppose and reverse a
_program they believed unjust, a program of oppression by the majority of a

minority.' Those in the civil rights movement who broke the law and many

civilians who broke it protesting the war in Vietnam thought the majority
was pursuing its own interests and goals unjustly because in disregard of the .
rights of others, the rights of a domestic minority in the case of the c1v11 Batlin
rights movement and of another nation in the case of the war. This is “jus- o
tice-based” civil disobedience. v » rrot
These first two kinds of civil disobedience involve, though in different
ways, convictions of pringiple. There is a third kind which involves judg-
ments of policy instead. People sometimes break the law not because they
believe the program they oppose is immoral or unjust, in the ways de-
scribed, but because they believe it very unwise, stupid, and dangerous for@
the majority as well as any minority. The recent protests against the de- £
ployment of American missiles in Europe, so far as they violated local law, =%
were for the most part occasions of this third kind of civil disobedience,
which I shall call “policy-based.” If we tried to reconstruct the beliefs and
attitudes of the women of Greenham Common in England, or of the people
who occupied military bases in Germany, we would find that most—not all
but most—did not believe that their government’s decision to accept the
missiles was the act of a majority seeking its own interest in violation of the
rights of a minority or of another nation. They thought, rather, that the ma-
jority had made a tragically wrong choice from the common standpomt
from the standpoint of its own interests as much as those of anyone else.?
They aim, not to force the majority to keep faith with principles of justice,|l . ...
but simply to come to its_senses. /) 0 2
There is an obvious danger in any analytic distinction that rests, as this f
one does, on differences between states of mind. Any political movement or
group will include people of very different beliefs and convictions. Nor will
any one person’s convictions necessarily fall neatly into a prearranged cate-
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gory. Most of those who protested against the American war in Vietnam, for
example, believed their government’s policy was both unjust and stupid.
Nevertheless, the distinction among types of civil disobedience (and the fur-
ther distinctions I shall draw) are useful and important, because they allow
1~ us to ask hypothetical questions in something like the following way. We
" {(can try to identify the gonditions under which acts,of civil disobedience
- \Agtmld_bg_igstiﬁed if the beliefs and motives of the actors were those asso-
ene. ciated with each type of disobedience, leaving as a further question
= whether the beliefs in play on a particular occasion might plausibly be
thought to be or include beliefs of that sort.
‘Consider in that spirit the@type of civil disobedience, when the law
equires people to do what their conscience absolutely forbids. Almost ev-
' eryone would agree, I think, that people in this position do the right thing,
given their convictions, if they break the law. Of course, violence and ter-
rorism cannot be justified in this way. If someone’s conscience will not let
him obey some law, neither should it let him kill or harm innocent people.
But it is hard to think of any other qualifications a working theory would
h:thave to recognize here. It could not, for example, add the further and
tempting qualification that a citizen must have exhausted the normal politi-
cal process so long as this offers any prospect of reversing the political deci-
sion he opposes. Integrity-based disobedience is typically a matter of ur-
gency. The Northerner who is asked to hand over a slave to the slave-
!/ catcher, even the schoolchild asked once to salute the flag, suffers a final loss
if he obeys, and it does not much help him if the law is reversed soon after.
Another qualification is more plausible. A theory might insist that an actor
must take consequences into account and not break the law if the likely re-
-, sult will be to make the situation not better but worse according to his own
" lights, But this consequentialist caution would be far from uncontroversial.
-5 Should someone kill innocent civilians in Vietnam or help return a slave to
captivity just because, if he breaks the law instead, he will help produce a
backlash that will kill more civilians and keep more people in slavery than
if he had obeyed the law? Perhaps people have a moral privilege to refuse
to do evil even when they know that as a result more evil will be done. This
possibility is in fact now much discussed in moral philosophy.
Turn now, still with the first of our two main questions in mind, to @
i« Ticebased-disobedieniceslike the civil rights movement and many of the o’
' ‘;’{iilian"protest-s-agai-nﬁl"';he war in Vietnam. When are people right to break

“("the law in order to protest political programs they believe unjust? We

should begin, once again, by conceding that civil disobedience is at least
sometimes justified in these circumstances. But our conditions will now be
much more stringent. We would certainly insist on the condition we re-
jected for integrity-based disobedience. People must exhaust the normal

political process, seeking to have the program they dislike reversed by con-

<
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e
stitutional means; they must not break the law until these normal political ;.
means no longer hold out hope of success. We would also insist on the fur- {,r'?’-'l ?
ther, consequentialist condition I said was problematic for integrity-based ;.

disobedience, which seems essential and straightforward now. Someone (.«

whose justification for breaking the law is, “But I'm doing it to reverse an
immoral policy,” has no good reply to the objection, “You’re simply pro-
moting that policy through what you do.” )

These two further conditions reflect an important difference between the Loy
first two types of disobedience. Integrity-based disobedience is defensive; it vz,q:
aims only that the actor not.do.somethin, his_conscience_forhids. Justice- T
based disobedience is, in contrast,rins rumentall and|strategic .it aims at an ,,""_f
overall goal—the dismantling of an immoral political program. So conse- ;‘,’,’“‘
quentialist qualifications appear in our theory of the latter that are out of ¢\,
place in any theory of the former. And a new distinction becomes impera- /rmmw
tive. Justice-based disobedience might use two main strategies to achieve its

political goals. We might call the@a persuasive strategy. It hopes to@f

force the majority to listen to arguments against its program, in the expec- ﬁ:/:‘:
153
(o

Y

s

tation that the majority will then change its mind and disapprove that pro-
gram. Thtrategy, then, is nonpersuasive. It aims not to change the
majority’s mind i : pstal pursuing the program the major-
ity still favors, in_the hope that the majority will find the new cost un-
acceptably high. There are many different forms of nonpersuasive strat-
egy—many different ways of putting up the price—and some of them are
more attractive, when available, than others. A minority may put up the
price, for example, by making the majority choose between abandoning the
program and sending them to jail. If the majority has the normal sympathies
of decent people, this nonpersuasive strategy may be effective. At the other
extreme lie nonpersuasive strategies of intimidation, fear, and anxiety, and
in between strategies of inconvenience and financial expense: tying up traf-
fic or blocking imports or preventing official agencies or departments from
functioning effectively or functioning at all. ,
Obviously, persuasive strategies improve the justification for justice- éu%fa
based disobedience. But they do so only when conditions are favorable for.f .,
their success. Conditions were indeed favorable for the civil rights move- e
ment in the United States in the 1960s. The rhetoric of American politics ; , ¢
had for some decades been freighted with the vocabulary of equality, and*, .
the Second World War had heightened the community’s sense of the injus- =
tice of racial persecution. I do not deny that there was and remains much
hypocrisy in that rhetoric and alleged commitment. But the hypocrisy itself
provides a lever for persuasive strategies. The majority, even in the South,
blushed when it was forced to look at its own laws. There was no possibility
of a political majority saying, “Yes, that is what we’re doing. We’re treating
one section of the community as inferior to ourselves.” And then turning
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(\ . hope of reversing that program soon, if there is no possibility of effective}

110 The Political Basis of Law

aside from that with equanimity. Civil disobedience forced everyone to
look at what the majority could no longer, for a variety of reasons, ignore.
So minds were changed, and the sharpest evidence of the change is the fact
that halfway through the battle the law became an ally of the movement
rather than its enemy.

Sometimes, however, persuasive strategies offer no gmmg&%t_@c-
cess becayse conditions are far from favorable, as in, perhaps, South Africa
When, if ever, are nonpersuasive strategies justified in justice-based disobe-

. dience? It goes too far, I think, to say they never are. The following care-

fully guarded statement seems better(f someone believes that a particular f
official program is deeply unjust, if the political process offers no realistic| i

ot

persuasive civil disobedience, if nonviolent nonpersuasive techniques arel}’
available that hold out a reasonable prospect of success, if these techniques ‘
do not threaten to be counterproductive, then that person does the right!
thing, given his convictions, to use those nonpersuasive mean‘l)'bls may
strike some readers as excessnvely weak; but each of the qudlifications I
listed seems necessar

I come finally to R élvxl disobediencs: when the actors seek to
reverse a policy becaus® they ink-it dangerously unwise.
pohcy they oppose is a bad policy for everyone, not j

)

nce again we can distinguish per-'j
suasive from nonpersuasive strategies in this new context. Persuasive strate-
gies aim to convince the majority that its decision, about its own best
interests, is wrong, and so to disfavor the program it formerly favored. Non-
persuasive strategies aim rather to increase the price the majority must pay
for a program it continues to favor.

The distinction between persuasive and nonpexsuasive strategies is even
more 1mportammll%rsed than justice-hased disobedience,
because it SEETS. “problematic. t}\at~nonpersuaswe*vstrategtea could ever be
justlﬁed in a workmg theory of the former, In order to see why, we must
notice a standing problem for any form of civil disobedience. Most people

accept that the pringiple of majority rule is essential-to.democracy; I mean
the principle that once the law is settled, by the verdict of the majority’s

bt flrepresentatwes, it must be obeyed by the minority as well. Civil disobedi-

v

ence, in all its various forms and strategies, has a de rela-
t ajorit mle(t does not reject the principle entirely, as a1 )\Y
rzmm%nght civil disobedients remain democrats at heart' o
But it claims a qualification or exception of some kind, and we might con-:
trast and judge the different types and strategies of disobedience in combl-;

/ nation, by asking what kind of exception each claims, and whether it is;:
(‘ consistent to demand that exception and still claim general allegiance to the

principle as a whole>
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@e@zmgles,hether they ﬁgu:(tm ]us\lce ased or policy-based
disobedienice; iave a considerable advantage here. For someone whose goal
is to persuade the majority to change its mind, by accepting arguments he

believes are sound arguments, plainly does not challenge the principle of
ma]ornty rule in any fundamental way. He accepts that 'm the end the ma-

: onpersua- 2 e
, partlcularl in a de— s
mgcmc)ga they afe always inferior from. a s ini_of view sHut when
nonpersuasive strategles are used sub]ect to the conditions 1 listed, in jus- ™
tice-based disobedience, they can at least appeal to a standing and .ell-un-
derstood exception to the majority-rule principle, not only in the Umted 1
States but in Germany and many other countries as well. I mean the excep- Sanedh
tion assumed by the constitutional power of judges to hold acts of the ma"'c *
jority’s representatives void when, in the judge’s view, these decisions out- L./
‘rage the principles of justice embedded in the Constitution. That power+«- ¢
assumes that the majority has no right to act unjustly, to abuse the power it -
Tolds by serving its own interests.at_the_expense of a minority’s rights. I do
not claim that judicial review by a constltutlonal court isa kmd of nonper-
suasive civil disobedience. But onl t

tlon to the principle_of ——the qualification t t f;( f
. _can be forced to be just.against its will—to which nonpersuasive strategles

m.lg,ht also aymmwmﬂmmwule is
diff mutnght..rglg_gggn. of it.

Policy-based dis ))ecause the stand-
ing qualification I just named does not extend to mattérs of policy. Once it is ., 5.
conceded that the question is only one of the commo; %g;gmst —that no s, a
question of distinct majority and minority interests arise¥*-the conventional ﬁf“;
reason for constraining a majority gives way, and only very dubious candi- ;.
dates apply for its place.Someone who hopes not to persuade the majority 4 4
o to his point of view by forcing it to attend to his arguments, but rather to
" make it pay so heavily for its policy that it will give way without having
been convinced, must appeal to some form of elitism or paternalism to

(«‘ ~
i 5{% justify what he derAnd any appeal of that form em to strike at the R

roots of the principle of majority rule, to attack its foundations rather than .
Jv\ simply to_call o7 st gliboration or ‘qualification of it."If that principle
(.., means anythmg, it means that the majority ‘father than some minority must _g/

3

m’ﬂ A% 7 in the end have the power to decide what is in their common interest.

¢ o nonpersuasive means used in policy-based disobedience seems the v\{&
‘/east likely to be justified in any general working theorypl-said-earlier that ?r;(\

most of those.who.sit in.and trespass to_protest th ymmt.of,m!ear

missiles in Europe have motives that make their dlsobedlcnce,polLy_l)ased

“Ttis-theréforé important to consider Whethet they can plausibly consnden:*
t]
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..r»’rk the means they use to be persuasjve means, and this in turn depends on vastly greater than the risks of mistaken economic policy. Does the fact that 6J|
% whether_condition ientl favo_rablg_ for success of a persuasive v so much more is at stake destroy the analogy? Jiirgen Habermas has argued y ‘{
strategy. The contrast between the civil rights movement and the antmu- that political legitimagy is threatened when decisions of enormous, conse-

clear movement is in this respect reasonably sharp. It was obvious early in ~ quence are taken though only something like a bare or thin_majority_sup- b‘(,
k the civil rights movement that the sit-ins and other techniques of disobedi- ) ports the decision.® Can we justify nonpersu;;;Qe civil disobedience ag;mst or?

w ence had persuasive force, because it wasfobyiougthat the issue was an issue 40 ( the decision to accept the missiles by appealing to that principle? The diffi- ‘? 2

#7 " of justice and that the movement had rheforica tradition as well as Justice &V"’\ culty is evident. For exactly the same principle would argue against govern-

s€ G TEs side. It was only necessary to force enough people to look who would = | ment’s deciding not to deploy the missiles, That is as much a decision as the l\ Z

< be ashamed to turn away. The questions of policy at the bottom of the nu- ° decision to adopt them, and it appears from recent polls that it would not |e
clear controversy are, by contrast, signally complex. It is plainly not obvi- Ot command even a bare majority much less the extraordinary majority Ha-
ous, one way or the other, whether deployment of missiles in Europe is "wt! bermas’ principle would require. The present controversy, in short, is sym-
more likely to deter or provoke aggression, for example, or even what kind ,‘ L metrical in a way that undermines the value of his princ,:iple Those who
of an argument would be a good argument for either view. It is hard to see oppose the missiles believe that deployment will cause irreparable harm £t
f& ) in th;ge%wwmmg%te because it threatens the very existence of the community. But that is exactly pood
jk.‘_, stran v illegal acts. On the contrary, such acts seem likely to make id’ what people on the other side—and we are assuming that there are slightly o
the public at Targe pay\less attention to the complex issues on which anylé" 1 more of these—would think about a decision not to deploy the missiles. f”
Le intelligent view must be Rased, because it will think it has at least one sim- % They think that this decision would make nuclear war more likely, and

%" ple and easy-to-understand, reason for stlckmg with the policy its leaders - threaten the existence of the community. So_no government v1olate; any phe
have adopted: that any change in that policy would mean giving to - principle.of legitimacy in. mceptgn&mlssxles that it would not have v1olated'v
civil blackmail. ; W Sulbiver D“;@h - by rejecting them.. 7 @r /}

If this is right, those who now support trespass and other illegal dtts as We cannot be dogmatic that no argument, better than I have been able
protest against nuclear policy must, if they are honest with themselves, to construct, will be found for civil disobedience in these circumstances
concede that they have in mind a nonpersuasive strategy. They aim to raise ' We are justified only in the weaker conclusion that those who advocate this'

the price of a policy they believe a tragic mistake, to make that price so 3\{9 form of disobedience now have the burden of showing how a working the-
high that the majority will yield, though this means surrendering to minor- ory could accept it. They may say that this challenge is irrelevant; that nice

ity coercion. So they must face the question I said is highly problematic, questions about which justifications:could be accepted by all side;s to a dis-
whether a robust working theory could justify that kind of disobedience. It pute become trivial when the world is about to end. There is wisdom in this
#f-# might be helpful to consider whether we would think nonpersuasive means impatience, no doubt, which I do not mean to deny. But once we abandon

/4  proper as acts of disobedience protesting other, non-nuclear policies many the project of this essay, once we make the rightness of what we do turn

..., Deople think gravely mistaken. Ww* entirely on the soundness of what we think, we cannot expect honor or op-

b ﬁww The governments of the United States portunity from those who think it is we who are naive and stupid,

] JRdBHtEm are now followmg economic policies that I think unwise be-
cause they will work against the general interest in the long as well as the :

4 short run. I also think, as it happens, that these economic policies are unjust; , I HAVE BEEN SPEAKING, so far, entirely about the first of the two main ques-

#  evenif they were in the best interests of the majority, they would still be tions I distinguished at the outset. When do people who oppose a political
unfair to mmorlt that has rights against that majority. But I mean to set decision do the right thing, given their convictions, to break the law? I shall
that further clajm of injustice adide for this argument and assume only that be briefer about the second question. Suppase we are satisfied, by our con-
many people like me think monktarist policy bad from everyone’s point of sideration of the first question, that someone has done the right thing, given 7/
view. Would the fact that we b 1eved this justify illegal acts whose point ' his_convictions,.in _acting illegally. Fow shonld the government re;act to

__ch was to impose $o high a price, in 1 convenience and.insecurity, that the ma- WLMMMO_EE? We must avoid two crude mistakes. We must not say/ .

! jority would abandon its economic policy, though it remained convinced that if someone is justified, given what he thinks, in breaking the law, thq/' -

that it was thé best policy? government must never punish him. There is no contradiction, and often
I think the gnswer is no. But of coyrse the risks of bad nuclear strategy are ' much sense, in deciding that someone should be punished in spite of the fact:
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) ( tkthe did exactly what we, if we had his beliefs, would and should have

donte. But the opposite mistake is equally bad. We must not say that if some-
one has broken the law, for whatever reason and no matter how honorable
his motives, he must always be punished because the law is the law. Law-
wr  Yers, even very conservative lawyers, rarely repeat that mindless maxim any
more, because they know that in most countries people known to have
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committed a crime are sometimes, and properly, not prosecuted. The idea *.

of prosecutorial discretion—across a wide range of crimes and sensitive to
a wide variety of reasons for not prosecuting—is a fixture of modern legal
theory.

; : ay be a poor
W general theory justice, but it states an excellent necessary condition for
Y just pumshmend\'obody should ever be punished unless punishing him will
do some good on the whole in the long run all things considered®Obviously
that is not a sufficient condition for punishment. But it is a necessary condi-
tion, and it will sometimes condemn a decision to prosecute civil disobedi-
A »ence. I believe the German police made the right decision at Mitlangen, for
« example, when they ignored illegal acts of protest. It probably would have
.  done more harm than good to arrest and prosecute the offenders.

Once we reject these two crude and mistaken claims—ithat.it-is-alyays
wrong to prosecute and always right $o do so—we face a more difficult
issié. Suppose it would do some good to punish someone who has broken
the law out of conscience; suppose this would deter similar acts and so make
life more peaceful and efficient for the majority. Could it nevertheless be
proper not to punish him simply because his motives were better than the
motives of other criminals? That suggestion sounds elitist to many people.
{  But once we have answered our first question by acknowledging that some-
-1, one does the right thing in breaking the law, given his conviction that the

c\ﬂ' law is unjust, it seems inconsistent not also to acknowledge this as a reason
4 that prosecutors may and should take into account in deciding whether to
prosecute, even when the utilitarian test is met.* And as a reason for pun-

¢« ishing someone more leniently who has been tried and convicted. It is a
reason, that is, that can properly figure in the balance, along with the com-
peting utilitarian reasons for punishing. These competing reasons may be
very strong, and in that case they will outweigh the fact that the accused
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acted out of conscience. That is why it goes too far to say that people who .

U’l do the right thing, given their convictions, should never be punished for
doing it.

o I have two final points. The first is the mirror image of the issue just dis-
cussed. Q}pglidge_@le who act out of civil disobedience court punishment

** ar_even demand to lmmwz&
stSrates was wrong In thinking that civil disobedience is incomplete, is in some
- way false, wnthout pumshment without the actor presenting himself and
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saying, “I have broken the law of our community; punish me.” 1 see the
appeal of that view, its dramatic appeal, but it seems to me mistaken and
confused. [t cannot be sound when we are considering integ-
M@WQWEMRWWm
fight a war he thinks immoral serves his purpose best when his act is covert
and is never discovered. Punishment may of course be part of the strategy
when disobedience is justice- or policy-based. Someone may wish to be pun-
131_13(1 for example, because ke is following, the nmml&m';ﬂe_g! I
mentioned, forcing the community to realize that it will have to jail people
like him if it is to pursue the policy he believes wrong, uld not
confuse_that instrumental argument for accepting punishment.with any

~moral or conceptual requirement-of.submissi

If an act of civil dis-
obedience can achieve its point w1thout pumshment then this is generally
better for all concemeds / 0"’
My final point is an important qualification to the argument as a whole. 1
have been assuming throughout this essay that the acts we all have in mind 0
as acts of civil disobedience really are violations of the law of the pertinent A,Zk
jurisdiction properly understood. But it may turn out that on a more so-
phisticated and enlightened view of that law they are not. Habermas and

others have stressed’ mbiguity between legality and legitimacy, point- $v.e > *
ing out the ways in_which these"might be opposed ideas. In_the United ey v

i
* States and Germany, whose constitiitions recognize abstract polltlcal rights N l

)(r

CA
i
Tl

Y 8ok 15 o g

L, C efs o mﬂﬁ:rs

ati
as legal rights also, there will be an inevitable further area of ambiguity rm
about what the law is. Several years ago I argued thahéhe Constitution of
the United States, properly nderstood mlght actuall sanction acts that (
were Then _generally consi acts i violatio ; )?t would not sur-
prise me if arguments of the same character were availible about German i
law now, and I know that the constitutional lawyers of that country have
considered the possibility. Nothing much will come of it, however, unless
we are careful to notice one final distinction often overlooked in legal

theory. ﬂé ;

We must decide whether this argument, that acts considered acts of civil gt ar

disobedience are_actually protected by the Constitution, is still available ;. 5+
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.Qn&:ﬁ..the.cou@:imvemuledihg_t_ﬂthese acts are not, in their vxewd_g&ected j e

in that way {We are all too familiar with the aphorism that the law is what
the courts say it ts}But that might mean two very different thmgs&t might
mean that the courts are always right about what the law is, that their deci-* é;f
sions create law so that, once the courts have interpreted the Constitution

in a partjcular way, that is necessarily for the future the right way to inter- kst ‘J
pret it. & it might mean snmply that we must_gt)«e_)_'«(_iemwm of the_courts,*%;

~ that the_law is not what they, have said it is. The first view 15 that of fegal
p051t1v1sm>1 believe it is wrong, and in the "eiid déeply corru ptmg"ﬁhe r Sl
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at least generally, for practical reasons, a5011s, tROUZH We r reserve the right to argue\« g j,
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116 The Political Basis of Law

idea and rule of law. The argument I urge lawyers of Germany to take up,
?‘J,that the law properly understood might support what we call gyll_glggﬁdl

encg, can be an effectiye argument only when we reject this aspect of posi-
J Al i
tivism and msnst tha though the courts may. have the last word in any par-
ticular case about wha the law is, the last word js.not for-that.reason alone
the right word. vy
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PART TWO

Law as Interpretation



